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Ms. DELBENE, Thank you. Many supporters of the Innovation
Act have complained that they are being sued by shell companies
with few assets to pay attorney’s fees even if they are awarded.
And according to the American Intellectual Property Law Associa-
tion, the average cost of defending a patent suit with a million to
$25 million, at visk is about $2.5 million, and the cost of defending
patent suits with more than $25 million, at risk is over $5 million.
And we know that there has been targeting obviously of startups
that are particularly vulnerable.

So I guess I will ask you, Mr. Gupta, what do you see as the best
way to deal with abusive litigation by shell companies in particular
when they have a ot to gain and not a lot to lose under the current
syste;n? And do you think the Innovation Act will address that
issue?

Mr. Gupra. Thank you for the question, Congresswoman. I think
the Innovation Act has a provision that requires people who have
a financial interest in the litigation be joined. I think it is an im-
portant requirement. We are often sued by shell companies who are
very thinly capitalized, and so even if you get an award, they are
judgment proof essentially.

And by the way, my company, EMC, is a member of the National
Venture Capital Association. We have a venture arm, We invest
several hundred million dollars in venture funding. We are not con-
cerned that as a VC that one of the companies we are investing is
somehow going to be joined in a patent suit because we do not in-
vest in companies whose primary business is to sue people with
their patents.

And in the past 15 years, we have acquired 96 companies and
spent $18-plus billion in acquisitions, primarily of venture-backed
companies. And I ean assure you that when I talk to the CEOs and
the entrepreneurs who started these ecompanies, they are very con-
cerned about abusive patent litigation, and they are very concerned
about how much of their funding they are having to spend on de-
fending these demands versus hiring an engineer developing the
technology that they want to perfect.

And so, I really think, you know, requiring joinder of folks who
are funding the abusive practices is a very important step, and I
believe that this bill has the right types of provisions for that.

Ms. DELBENE. Thank you. Thanks. I yield back, Mr. Chairman,

Mr. IssA. Thank you. Anecdotally, Mr. Gupta, I would assume
th(ellt you are not in support of your association’s position here
today.

Mr. Gupra, Absolutely not.

Mr. Issa. Just checking, The gentlemsan from Virginia, Mr,
Forbes.

Wb, Fouses. Thenk yon, ¥y, Chairmen, and, gentlemen, thank
you s0 wuch for teking the fime to shsre your expertise with us
today. I apologize that seme of vs Pive had to be in and out for
votes. So it is nat my desive to reopen & line of gquestioning that
perhips hias teen agked and anewsied, bat | do want to make sare
I am petfing clarity.

Am%", My, ‘Tagler, in response to what I heard the Chairman ask
you, a8 [ vead your written statement and heard your eral presen-
tation teday, you accentuated the fact that you had 480 members,
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I believe, in your association. But it would not be fair to conclude
that your position today represents the position of those 400 mem-
bers. Would that be fair to say?

Mr. TavioRr. I think it is fair to say that the position we have
tried to develop represents the center of gravity of that organiza-
tion. I eannot tell you that all——

Mr. ForBEs. Let’s look at the center of gravity then, is Cisco one
of your members?

Mr. TAYLOR. Say again?

Mr. FoRBES. Is Cisco one of your members?

Mr. TayLor. Of the National Venture Capital Association? I do
not know,

Mr. Forges. They are I think. And do know their position on
this?

Mr. TAYLOR. T do.

Mr. FOrBES. And they are for the Innovation Act, are they not?

Mr. TAYLOR. They are.

Mr. ForBes. How about Google? Are they one of your members?

Mr. TavLOR. I do not know the answer to that.

Mr. FORBES. Do you know their position on this act?

My, TAYLOR. I do.

Mr, FORBES. And they are for the act, are they not?

Mr. TAvLOR. Correct.

Mr. FORBES. Dell, do you know whether they are one of your
members?

Mr. TavLoR. I do not know.

Mr. ForBES. And do you know their position on the act?

Mr. TAYLOR. I am not sure I do.

Mr. ForBES. EMC, you look down the panel. You know their po-
sition. Are they one of your members?

Mr. TAYLOR. Yes.

Mr. FORBES. Are they one of your members?

Mr. TAYLOR. According to Mr. Gupta they are, and I have noth-
ing to refute that.

Mr. FORBES. Okay. Intel, are they one of your members?

Mr. TAYLOR. I do not know, but I think they are.

Mr. FORBES. Do you know their position?

Mr. TAYLOR. T assume they are in favor of this bill.

Mr. FORBES. Micron, are they one of your members?

Mr. TavLor. I do not know.

Myr. FORBES. Do you know their position?

Mr. TAYLOR. No.

Mr. FORBES. Motorola, are they one of your members?

Mr. Tav1.0Rr. The piece that is owned by Google. I do not know
the——

Mr. FoRBES. Do you know their position?

Mr. TAYLOR. T do not.

Mg Forses. How about Salesforce, are they one of your mem-
bers?

Mr. Tavi.or. I do not know.

Mr. FORBES. Verizon?

Mr. TAYLOR. I do not know the answer to that either.
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Mr. FORRES. So then basically you are not sure which of your
members are for the Innovation Act or against the Innovation Act
as you testified today. Fair assumption?

Mr. TAvLOR. That is fair except that I would say that all of the
companies you identified are very large corporations. And the con-
cern I have expressed is that for small innovative companies, and
they were once small innovative companies I might add.

Mr. FORBES. And T think that would be fair, but I think it would
be also fair to say that there is a large segment of your members
that would be against your position today. Is that fair to say?

Mr. TAYLOR. Let me say this a different way. The members of
NVCA that T have talked to have often not known enough about
this legislation:

Mr. FORBES. So all these large companies you either have not
talked to them or you feel that they just are not well-informed
enough to have an informed opinion on whether they support the
Innovation Act or not.

Mr. TAYLOR. I have had no reason to talk to the large companies.
Their position has been clear sinece before 1 took this

Mr. ForgEs. Thank you. Mr. Gupta, can you help me with this?
We have heard from stakeholders that the discovery proposals
would actually make litigation longer and more expensive. As a liti-
gator and practitioner who spends much of your time in court, do
you agree with this statement? And if so, why or why not?

Mr. GupTA. Thank you for the question, Congressman. I do not
agree with that. I think if we streamline discovery to focus dis-
covery early on to claim construction and Markman issues, and ex-
pedite Markman hearings and defer non-Markman related dis-
covery to later, we will end up streamlining and speeding up the
process immensely. We will de-clutter our courts to give them more
time to handle substantive motions.

We will end up saving a lot of time, and mindless discovery, and
expert reports for both plaintiffs and defendants, and bring a lot
more focus to the litigation process, and make it a whole lot more
efficient.

Mr. FORBES. And just a follow-up question, Mr. Gupta. We have
heard claims that the number of cases are on the decline with esti-
mates as much as a 40 percent drop, negating the need for Con-
gress to act. Can you just respond to those numbers?

Mr. Gupra. The fact of the matter is we still had over 5,000 pat-
ent cases filed, and 1 believe that is twice as many since the ATA
was enacted, on an annual basis, and that is a lot of patent litiga-
tion.

Mr. FORBES. Thank you all so much for being here. Mr. Chair
man, I yield hack.

Mr. IssA. Would the gentleman yield his remaining time?

Mr, FORBES. I would be glad to yield to the Chairman.

Mr. Issa. So if can characterize, Mr. Taylor, what I think your
testimony is, small companies within your group that you are not
naming here today oppose the act based on your explaining it to
them, and large companies, some of which have heen named and
more will be placed in the record, support the act, but because they
are large, they do not count. You are still speaking on behalf of the
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venture capital firm that you head. Is that correct? Or venture cap-
ital association you head?

Mr. TAYLOR. I have not heard any dissent from members of the
National Venture Capital Association with respect to the positions,
and they have been widely publicized within the organization.

Mr. Issa. Okay. Then I ask unanimous consent that the members
of the NVCA from the website be placed in the record, a partial list
including Seagate, IBM, Johnson and Johnson, KPG, Morgan Stan-
ley, Nike, DuPont, General Motors, Google, SoftBank, the owners
of Sprint, EMC, of course, Delphi, Dell Corporation, USAA, the
large fraternal association of former military personnel, Tyco,
Verizon, et cetera.

Without ohjection, so ordered.

[The information referred to follows:]
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